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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


Te ee A SU a GAR le: irk Aiea lk tas ‘hin a abn ee igh pd eis sa x 
UNITED STATES OF AMERICA, 
Vv. 
LEON ROGERS, SAMUEL EASON, a/k/a "Buster", 
FRANK CERELL, JR. and PAUL VIRUET, 
Defendants. 
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COUNT ONE 

The Grand Jury charges: 

1. From on or about the 15th day of October 1971, and up 
to and including the date of the filing of this indictment, In 
the Southern District of New York and elsewhere, LEON ROGERS, 
SAMUEL EASON, a/k/a "Buster," FRANK CERELL, JR. and PAUL VIRUET, 
the defendants, unlawfully, wilfully, and knowingly did combine, 
conspire, confederate and agree together, and with each other, 
and with persons to the Grand Jury known and unknown, to commit 
offenses against the United States, to wit, to violate Title 18, 
United States Code, Section 659. 

2. ‘t was a part of said conspiracy thax. LEON ROGERS and 
SAMUEL EASON, a/k/a "Buster," and certaltn of their co-conspirator 
would unlawfully, wilfully and knowingly steal and take and 
carry away from a motor truck, with Intent to convert to thelr 


Own use, goods which were moving as an Interstate shipment of 


freight, 


6a 


3. It was further a part of said conspiracy that LEON 
ROGERS and SAMUEL EASON, a/k/a "Buster," and certain of their 
co-conspirators would unlawfully, wilfully and knowingly take, 
carry, and deliver sald goods to defendants FRANK CERELL, JR, 
and PAUL VIRUET. 

4, It was further part of sald conspiracy that defen- 
dants FRANK CERELL, JR. and PAUL VIRUET would unlawfully, wil- 
fully and knowingly buy, recelve, have In their possession, 
sell and dispose of the aforesaid goods, knowing sald goods 
to have been stolen, as set forth above In paragraph 2 of 
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NOTICE OF APPEAL (Filed February 13, 1976) 


UNITED STATES LISTPICT COURT 
GUTHEKN DISTRICE OF NEW YORK 


UNITED STATES OF AMERICA, 
Docket No. 75 Cr. 979 
Plalotiff-Appellee, 
-against - NOTICE OF APPEAL 
FRANK CPRELL, 


Defendant - Appellant. 


PLEASE TAKE NOTICE, that the defendant-appellam FRANK CER ELL 
hereby appeals to the United States Court of Appeals for the Second Circuit, from the 
| Judgment of Conviction rendered against him on February 6th, 1976, and imposed by 


| the HONORABLE RICHARD OWEN, District Judge, and sentencing the defendant - 


| appellant herein to a term of One (1) year and one (1) day of the First and Third 


Counts, concurrent, and from each and every part of satd Judgment. 
DATED: Brooklyn, New York, February 9h, 1976. 


Youre, etc., 


FRANK A, LOPEZ 

Attoraey for Defendant - Appellant 
FRANK CERELL 

31 Smith Street 

Brooklyn, New York 11201 


TO: A 
HON. THOMAS }. CAHILL Tel. (212) 237-9500 


United States Attorney 
Southern District of New York 
One St. Andrews Plaza 

New York, N, Y. 10007 


CLERK (Above-Captioned Court) 


FRANK A LOPEZ « 


GOVERNMENT'S REQUEST NO. 30, “SIMILAR ACTS" 


REQUEST N _30 
Similar Acts ~ Intene [If Applicable] 

You may consider, in determining whether a 
defendant acted with guilty knowledge or intent, the 
fact, 4f you find it trua, that the defendant engaged 
in other transactions siuilar to those charged in the 
indictment. 


Kaplan v. United States, 18 F.2d 
ry 43 ( edhe 1927); 


United States v. Shurtlotf£, 43 F.2d 
944, 947 (CLA. 24 1930); 


United States v. Leitner, 312 ¥.2d 
° Cir. 19335); 


United States v. Deaton, 381 F.2d 
Tie 


fr. 1967), 


United States v. Ma. :ochi, Docket 
e pril 7, 1570). 


GOVERNMENT'S DEMAND FOR NOTICE OF INTENTION TO 
OFFER ALIBI DEFENSE 

UNITED STATES DISTRICT COURT e 

SOUTHERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA | DEMAND FOR NOTICE 
OF INTENTION TO 
-v- OFFER ALIBI DEFENSE 


LEON ROGERS et al., S75 Cr. 97°? (RO) 


Defendant. 


The Government by its attorney pursuant to Fed.R. 
Cr.P., 12.1(a) hereby demands that the defendant ?aul Viruet 
and Frank Cerell, Jr. state whether it is their intention 
to offer a defense of alibi. The offense alleged in Count 
Three of the indictment initially, took place on February 21, 
1973 approximately between 7:00 A.M. and 8:15 A.M. at 33 
Belmont Avenue, Plainview, New York. 

If a defense of alibi is to be made defendant(s) 
shall state the specific place or places at which the de- 
fendant claims to have been at the time of the alleged 
offense and the names and addresses of the witnesses upon 
whom he (they) intends to rely to establish such alibi. 
Dated: New York, New York 

December 10, 1975 

TNOMAS J. CAHILL 
United States Attorney for the 
Southern District of New York 


Attorney for the United States 
of America. 


By: Sa > 


Assistant United States Attorney 


IRVING B. COHEN, ESQ. 
Attorney for Defendant Cerell 
170 Broadway 

Rew York, New York 10038 


Government's Demand for Notice of Intentton to 
Offer Alibi Defense 


A. ISADORE EIBEL, ESQ 
Attorney for Defendant Viruet 
170 Broadway 

New York, New York 10038 
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Possession, any such qoods or chattels, knowing the 


same to have heen embezzled or stolen is guilty of a 


Count 2 of the indictment charges Cerell and 
Viruet with the illegal possession of such stolen goods. 


In order to find either Defendant Cerell or Viruet guilty 


of the crime charged in Count 2, you mist find each of 
the following elements beyond a reasonable doubt: 

First, that the cartons of merchandise were, 
in fact, stolen from a Modern Trucking Co. vehicle in 
Manhattan. 

Second, that at the time of the theft, the 
cartons were part of an interstate shipment: that 1s, 

| id 


that they were on their way from New York to New Jersey. 


Third, that the ifendant you are eco; Fidering 


cartons were part nipment; that 


were on 
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members in sx implication, 
came to a common understan : 9 viol: h law or to 
accomplish an unlawfu] 

jietermine 
conspiracy, you may 
the alleged co-conspirator 
an apparent 
speak louder 
Often the onl 


connected acts or conduct Par f the individuals 


charged, which acts or conduct ver, when taken by 


you together and considered as w! permit the 
inference that the conspiracy existed as conclusively 
as direct proof. In short, t I »f evidence are 
not to be viewed in isolation, but together with each 
other. You are to view the totality of all the evidence. 
I have mentioner earlier that a conspiracy has 
sometimes been called “a partnership" for criminal 
purposes, in which each member of it becomes an aqent 
of each other member. ach person in a conspiracy may 
perform separate and distinct acts at different times 
and in different places. All the conspirators need not 
be acquainted with each other. They may not have 


previously associated tog her. One of the defendants 


mMombher 


easonably 


oub 


conspira 


aAtarmi 
t mine 


defer 


that 


evidence 


yinect 


beyond a reasonable 


estimony, sSiace 


9S@anne Andersen 


shy 


Launders 


before t sold; 


rennery 


fences 
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proved th 


Possession 


that 


*ndants 


that there 


some 


to have 


other contention: ised in vario! 


you may 
recall, was that it was an object of leg agreement that 


certain co-consp ators would steal qoods,. from 


’ 


a motor 


truck, being shipr in interstate 


, 
Defendants Cerell and Viruet would recelve these 
to sell and dispose 

irnment must es lis! one of the 
Purposes i: greement was to a ieve the substantive 
offense charged in Count ; E put the 
Gefendants on trial here in possession of stolen goods 
to dispose of. ‘hus as i case of Count 2, the 


government must stab h, a defendant on trial knew 


that the plan was that the qoods to be given him to 


dispose of would be stolen. In additi ith respect 


to the conspiracy count, the government must establish 

an additional element of inter: fou wi recall 

I said, in reference to the 5 oOsStantive or the possession 
count, that it was not necessary for the government to 
prove that the defendant knew the goods had been moving 
in interstate commerce. If you found that the goods, in 
fact, were traveiing interestate, that Finding was 
sufficient for the federal substantiv violation. 


However, for the conspiracy count, for there 


violation of the law under the conspiracy count, 
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set forth in the indictment, and that in overt act 
committed in furtheranc: c af Mjyective wa ione at 
’ Noeut the tin ALlieqged. 
the parties rely. int ¢ firm] ay that all evidence, 
whether: r not I referred t 1¢, 18 important and should 
be nsidered | YOu. VT erring ¢t testi ny. I 
S¢ ne to tate the instan 1t with c¢c kete accuracy. 
Nowever, again I wish t ee 8 ae 1@ anv reference to 
testimony which does not aar: itl our re llection, 
you are to disregard my stater t, fox Ro Our r¢ llec 
Cion and yours alone that rerns. 
I also want to say that ISt beca evidence 
1S uncontradicted in the record, need not accept it 
} rocle not find it ft he Hhelie ) Y ilone ! I 


issues. 


gentlemen, o -he issues of c ibility depends on the 


impression, v fy largely that % ness cr witnesses 


hat happened? 
door of 


courtroom 7nd in: .th jury box he tria] 


you. You 
a witness has ld a truth and straight- 
*; whether the witness ; ompted to conceal 
anything; whether yy iad a motive to testify 
lsely; whether there is 2ason a witness might color 
his or her testimony. 
The ultimat mestior r you to dec 
viitness that 
truth here before you as 


essential matters? It i ou to say whether a 


5; or her 


rase. If you find 


that any w 3s--and this plies to all the witnesses-- 
witness has wilf y testified 


matter, you may reject the 


Samue] 
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he is ne what 


testimo Viewed with 
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co-conspirator here aive false color 


testimony contrary to fact, Ix f lat is testimony 


would result in favorable time, or did 
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Viruet, 
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idence in 
ning whether pre C has proved Mr. 
Evidence of 
create a reasonabla doubt 
where, withc Ss h evidence, no reasonable 


exist. 


On the other hand, if on all the evidence, 


you are satisfie eyond reasonable doubt 


1S guilty, a showing that he Previously enjoyed a 
tation of good character does not justify or excuse the 
not acquit him y because you 
a reputation 
‘ter reputation 
1nion as to 


the charges 


this 


yenerally 


-- ou must nsider eac lefendant Iparate as if he 
6 sin > were r\r +ry ) An,? my oT + ~ ’ y } , 

alone were Th Ris } } wider each ount 
‘ separately, and you shall return a separate verdict as to 
5 } ie f } - ioc } - 

eacn defendant and on each count. 
) rT 4 . 2% } + a € x } + ‘ 1 hav } 

{f yo al to in - in beyond a 

10 


1] should not hesitate for any reason, to return a verdict 


i, you should 
find that the law has been violated as charged, you 
should not hesitate 


, Hhecause of sympathy or other reason, 


to render a verdict of yuilty" as clear wart 
a crime of this character may not be committed with 


impunity. The public 


~~ 


against either 


defendant, must as I have said, prove each essential 


lement of each chardqe by the r iad 


by ne required deqree of proof 


verdict should be "“quilty." [f the qovernment has failed, 


Your 


verdict, ladies 


uror, 


however, exc 


and consider 


Llow- 


puEOrS,. present your 


with one anothe 


iC 


your in 


Each must 
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1 which, 


dence, he arquments 


scClentious 


re-redacted indictment. 


have them all. 


there 


over without cne ne 33 -y of everybody 


convening 


for that 


your Honor, 


+}, man : T 9s - 
the testimon I V 1 ippearance -- 


io with 


the date: 


t Exhibit 1.) 


when he 


agree on when that 


“tion 


November. We wil 


MR. COHE 
defendant. 
MR. RET! rs That 


COUR’ That 


exhibit when he wa: examined, 
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problem 


the two defo 


questions 
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material; mith their 


consen idictment 


in ink on this. a % "The 


answer 


to 3 is to be supplied as sc it is obtained, ' 


the marshal may now git Cour S Exhibit 1 back 


yury together with the ex} its Take them al] 


going ny qi 


(Recess 


court; jury not present.) 


We have a new note: 


d the date of the statement 


identified Cerell and Viruvet as 


nerchandise 


the statement 


Exhibit l, 


what dates 


arrested. 


October 


9149 
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THE, COURT: “At? ight, : Will have Court's 
Exhibits 2 and 3 that you gentlemen can look at at this 
point. I will have those returned to the jury by the 
marshal. 

(Recess. 

iAG. 4245 4 in open court; jury not present.) 

THE COURT: I'd like to hear a little argument 
on this, Mr; Reilly, the case called to my attention. 
My clerk ane I were t iking about this -- it seemed to 
me that if this was a conspiracy of five men to steal 
and fence merchandise from a truck, period; suppose they 
Sat around in the a artment and Said, "We're going to 
knock off a truck and sell 1 oa Ss that a federal crime? 

MR. REILLY: That is a federal crime if that 
truck was moving in interstate commerce, even if *+hey 
did not know. 

THE COURT: Bi ‘f they don't have a specified 
truck, that is my problem. Suppose that 

MR. REILLY: If they did not have a specific 
truck in mind, then it may ~~ if it was just a qeneral 
truck, ;erhaps the 1 be -- there would be a problen, 


but that is not the casc here. 


THE COURT: ‘That is why I get back to the fact 


that this jury has qyot to conclude that Crawford had in 
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mind knocking off 
interstate commerce. 

MR. REILLY: That.is a totally different 
question. 

THE COURT: Nhat is not what they asked me. 
That is what I charged them in the beginning. 

MR. REILLY: I understand you charged it, but 
under the Feola case, that is no lonaer required. This 
distinction between -- 


THE COURT: You just agreed with me. You just 


agreed with me and said that if they had a conspiracy to 


knock off any old truck that they happened to find 
moving up Lafayette Street -- 
MR. REILLY: Yes. 
THE COURT: -- that conspiracy is not a federal 
conspiracy. 
REILLY: I disagree, your Honor; no. 
COURT: What? 
REILLY: If that particular truck that they 
chose was 
THE COURT: They hadn't chosen a truck. 
MR. REILLY: But they have chosen a truck in 
your Wonor. 


THR COURT: [ know, and that. is why 7 say, you 
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ve aot 
chosen a 


truck; but 
Jersey, but 
just chosen tha ruck nd ld the others, "I have 
picked out the truck, I am gOing to highjack it," and 
Crawford didn't know it was gOing to Jersey, he didn't 
know where it was going, he just knew it was IOing out 
the terminal on that particular day; but if, in fact, 


that truck was going to New Jersey, then it would be a 


federal crime. f, in fact, however, that truck was only 


aqoaing to The Bronx, it would Only be a state crime. And 
Crawford's knowledge of whether it was a -- 

THE COURT: I see what you are saying. All 
right. What jou want me to charge, in effect, is that 
the had selected a truck which, in fact, was aqoing to 
New Jersey. 

MR. REILLY: A st ific shipment. ‘MThat 
sufficient. 

THE COURT: "hat 1S what you are saving this 

holds? 

MR. RRILLY: That is correct, your Hionor, 
because the knowledge -- the Feola case says in the very 


last paragraph, that: "Where the substantive offense 
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establish fede 
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COURT: I 


from you in opposition, 


what the Feola case 


Lap) TP 
rhat. 


avi’ 


COH 


I want the record be 


ti ) 


what Mr. Eibel is saying 


that 


THE COURT: 


seribe, to. it. 


THE COURT: 


Let' 
the jury has been waiting 
this information. 


MR. EIBEL: 


I read ri es r 


the safety of a federal 


his duty, and the Feola 


purpose of the statute, n 


hut also to the 


protect 


Or whatever it was. 


read it rapidly, but 
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case 


that's 
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a Oe 


const 
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urisdiction.”" 


I will 


h 
near 


that probably 


iionor please, at this time 


that I am subscribing 


to 


connection t¢! 


iC 


haven't heard what he said yet. 


ever it is, I am qoing to sub- 


S gO quickly to this because 


patiently for a half-hour for 


eases, the Feola 


to the statute chat protects 


in the performance of 


discusses 


the two-fold 


ot only to protect the officer, 
proper administration of justice 


T am being very rough, because I 


what it says. That isn't 


REPORTERS. UES COLIR ETHOS 


analogy, 
Overruled in 
an interstate highjacking 
is right. 


2 


instructed apparently r olc \ Frankly, I think 
that under old law, if the ury credit Crawford, 
jurisdiction is found because Crawford knew he had 
picked out a truck going to New Jersey. 

REILLY: Yes, your Honor, but I have a 
difficuity with that, and that is that under the 01] law 
of conspiracy, each member of the conspiracy would have 
to have known that it was a federal or interstate ship- 


ment. Otherwise, there could b2 no meeting of the minds 


on that criti element Yet the fact that Crawford 


might have known it, and three people tiought they were 


engaging in a state truck highjacking, would under 
Crimmins, I think, be a defective ccnspiracy count with 
respect to those other three individuals. for that 

reason, TI am eesing tne point. I don't believe the 
record establishe: well as I would Like it to establish. 
that Mr. Cere)l knew ¢! lt was an interestate shipment. 


THE COURT: All right. 
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ad 


like to note my 
objection on the record to h ing a case which was submitted 
On one theory, and in the midst of the deliberation of 
the jury, changed, to submit a second theory which 
Knocks out avy f the case that was submitted to 


the jury. 


unfair and prejudicial to the 


defendants. 


-OURT: Well, no, you nad no knowledge of 


what I was going to charge on the law until I charged it 


so there was no effect on your defense. Your defense 
is based upon the indictment. 
Yes, there was, because the govern- 
ment submitted requests to charge. 
THE COURT: I didn't have to give the government's | 


requests to charge. I would charae what the law is as I 


best knew it. 
MR. EIBEL: I know, but if your Honor please, 


the govesnment did not except to your charge nor did the 


defendant, and the case was submitted to the jury for 
their consideration on the t..20ry that. it was an integral 


Dart of the proof. 
THE COURT: ippreciate that, Mr. Eibel, but 


all I am saying is that the factual aspects of this case 
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were elicited by oth sid Or to any definitive state- 
ment by me or w; and therefore, there was no 
prejudic by wl I might charge on the 
law because you } not f what Oing to charge 
on the law in this regard unti after the proof was in 
nd after you had summed up. 

MR. EIBEL: But your Honor had charged that 
the conspirators or at 
correctly, had to know that the shipment was an inter- 
State shipment or they could not find a conspiracy to 
highjack an interstate shipment. That is what your Honor 
charge’. Now, that was based upon the proof that was 
submitted 

THE COURT: Well -- 

MR. EIBEL: May I finish, your Honor, please? 
I will be 

That was submitted without objection by the 
other party, and I say now that to tell them after they 
have been in the midst of their deliberation for a 


a 


number hours, that they do not for the first 
have to find an interstate character known to one of -he 
conspirato in order to find the conspiracy, I think is 


highly prejudicial and erroneous. 


That is the point that I am basing it on the 
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exception. 

EIBEL: [ repeat my point 
that I don't think the Crimmins case 
because the analogy between the Feola case 
Crimmins case is not a proper one, since the 
involved, the substance of the statutes involved are 


totally different, and the purposes of the statutes are 


different, and the conspiracy witn respect to the sub- 


Stantive offenses are not the same, as is pointed out 


in the majority opinion. 
COURT: All right. Let's get the 
REILLY: Your Honor -- 
You have picked out the places? 
MR. REILLY: There is a difficulty. I am told 
by the reporter that Mr. Eibel and Mr. Cohen differ 
concerning what I have selected ard what they think 
should be selected. 
THE COURT: Have you selected other places? 


MR. REILLY: Wo, they said what I have selected 


not if 


ll starte in h place 


terminated at a ? point, 


the addi onal conversation 


rik COURT: What is the additional conversation 
that is subject to dispute? Maybe if it's very short, it 
can be read te we and I can make a ruling. 

MR. COHEN: I think if we can start in, we can 
show you exact!y where we think it should stop. 

E COURT: Let's do that. 
(Portions of record read.) 
THE COURT: This question No. 1 on Court's 


Exhibit 4, asks for conversations with the defendants, 


phone calls and conversations with the defendants regard- 


ing the planning of the highjacking. 

The only calls or conversations with the 
defendants had not to do with anything other than the 
disposition of the goods, as I remember it. Is there 
any proof, any testimony they ever talked ahout how they 
were going to get the truck or anything like that? 

MR. REILLY: Well, your Honor, it's the 
government's theory in this case -- 


THE COURT: IT am trying to make sense out of 
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rr, and the thrust of these 
y heard some testimony of conversa- 
with this overall highjacking between 


defendants, id those conver 


Those obviovsly are the conversations | 
which the jury has in mind, because those ar he only 
conversations that the government brought out in its 
direct case, concerniny conversations before the actual 
highjacking. 

THE COURT: That's what they ask, “Direct 
testimony in relation to the phone calls and conversations 
with the defendants regarding the planning of the high- 
jacking." 


MR. COHEN: ‘There is the conversation, and I 


don't think you got to it: "Did you ever have a conversa~ 


tion about highjacking a truck with either Cerell or 


Viruet?" And the answer was "Yes." That was the plan- 
ning. his already goes into the second count. If they 
want planning, that's diffcrent. 

MR. EIBEN: ‘There was a conversation before 


between Crawford and the other threc, not Viruet 
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and Cerel] wit redgar > Mighjacking the truck around 


Christmas of i testimony goes forwar 


you have a discussion with these defendants about getting 


about takj ‘f the load?" And that is 


COURT: Well, I disauree with that. I am 
going to have this read to th jury, and I will ask them 


if this is what they had in mind or if they had 


Let me ask you this, Mr. Reilly. I was giving, 
effect, the charge that you gave me on this question 

of "intent"; what they had to know about the interstate -- 
what their intentions were as to an interstate shipment. 
Now, in asking me to now give 

MR. REILLY: I don't think so, your lHionor. 
was quite surprised by your charge, but I thought and 
recollected that I had forgotten the Crimmins case, in 
bringing that to your attention. 

MR. EIBEL: Your Honor, I am not going to object 
in the presence of the jury. The objection is the one 
I made. 

THE COURT: Am I creating any problems by 
changing the thrust of my anstructions at this time, 


defendants’ counsel contend here? 
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believe so. The fact 
matter is that if that is the applicable law, it is 
the Court's obligation to bring that applicable law to 
the attentior c Y. viously, this has been a 


source o! tberations, 
and i $ prolonye not believe 
there no prejudice 
to the e the lesser 


Standard of proo! or the government obtaining 


a conviction on the conspiracy count. 
COURT: It's perfectly clear that nobody 
in terms of what trial evidence was obtained. 
nothing to suggest that. 

MR. EIBEL: The defendant's position is that 
applicable law is not as is stated by Mr. Reilly. 
applicable law, that's his interpretation; I have a 

contrary interpretation. 

THE COURT: We're past that. 


MR. EIREL: T understand that. 


1k COURT: j riq! let's get the jury, 


MR. COMLN: % - this point, without the 
jury being in, take objection and exception to that 


portion of the testimony which I claim is not what the 
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jury wants 


1, we have 
your note, which I marked Cc 
jOing to have certain < 2c estimony 
of Chester -awford read to believe 
touches upc chat are which you c ked f ; \] right? 


Go ahead. 


‘Portions of direct testimony of Chester 


THE COURT: ] right. 
Now, ladies and gentlemen, you have asked 
me in Question 2, my charge re arding the interstate 


aspect of conspiracy, if I can sum it up in a nutshell. 


It has been called to my attention, since I charged you 


this morning, that I may have been in error in details of 
that charqe, and to the extent that I have, I am giving 
you now what I understand the law to be in ihat regard, 
and this is the law that you are to apply. If there are 

ny problems in your understanding of it, please listen 
very carefully to what I am about to Say to you. 


With reqard to the interstate aspect of this 
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nspiracy, it is suffi ssur.e you ‘fe found 


er elements n easonable doubt but 


found all the other elements beyond a reasor- 


icient to satisfy the inter 
reasonable 
be moving 
in interstate commerce. 

It is not necessary that you find that 
defendant or either of them knew that the truck to be 
highjacked would pe moving in interstate commerce. It 
is sufficient for you to f.nd that the truck to be high- 
jacked was, in fact, one that would be going in inter- 
State commerce, regardless of what the defendants' 
knowledge about the destination of that truck was. 

Is that what you had in mind to ask me? 

JUROR NO. 1: Yne second, please. 

(At the side bar.) 

THE COURT: Mr. Reilly, I believe have 
charged the Feola rule now, have I not? Have yo. any 
problems with the Feola rule as I have aiven it to them? 

REILLY: No. 
THK COURT: All right, because this 


sensitive area and I am having to make a sliaht change 


mbim 360 2 be 


ese 


the charge, and you have listened to me carefully, I 


take it, and this satisfies that requirement. 

MR. REILLY: I have. 

THE COURT: I think the jury, if they want to 
put .a question to me, should do it in Writing at this 
point, and why don't I give the juror a pad and pencil 
and let him write down what it is and hand it to me 
even as he sits here? Is there any objection to that? 

MR. COIUEN: As to what? 

THE COURT: Apparently, Mr. Hof<man has a 
question he wants to ask. 


MR. EIBRL: In court? No objection, your 


THE COURT: I would like him to write it down 
and hand it to me. 

MR. COHEN: Yes. 

THE COURT: Each of you counsel for the defense 
have an exception to the charge? 

MR. EIBEL: Yes. 

THE COURT: All right. 

(fn open court.) 

THE COURT: Mr. Hoffman, I am going to give 

paper and ask you to write down what it 


to consider. You may si right here and 
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do it, but I would rather you put it in writing so that 
counsel and we all know exactly what it is. 

(Pause. ) 

(Note from jury marked Court Exhibit 5.) 

THE COURT: Now, gentlemen, come to the side 
bar so that you may have a look at this. 

(At the side bar.) 

THE COURT: ‘The question from the jury is: 

“What period of time should we consider in 
deciding whether there was a conspiracy?" 

[I am going to charge them that while the 
indictment charges the conspiracy began on or about 
October 15, 1972, and continued thereatter up to October 
10, 1975, it is not essential that the government prove 
the conspiracy started or ended at specific dates. It is 
sufficient that you find, in fact, a conspiracy was 
formed and exi -Or some substantial time within the 
period set forth in the indictment, and that the overt 
act committed was done at or about the time alleged. 

(In open court.) 

THE COURT: Now, iadies and gentlemen, your 
question is: 

“What period of time should we consider in 


Geciding wnether there was a conspiracy?" 


OP COMIRT REPORTERS TES COMM EE pOtesy 


The period that you should consider is the 


period from October 15, 1972, which is the commencement 
date named in the indictment, up to and including the 

time of the filing of the indictment, which is October 

0, 2975. In that connection, let me give you a little 
bit of a charge that I gave you at that time: 

While the indictment charges that the conspiracy 

began on or about the 15th of October, 1972, and con- 
tinued thereafter up to October 10, 1975, it is not 


essential that the government prove the conspiracy 


Started or ended on or about these specific dates. It 


is sufficient if you find that, in fact, a conspiracy was 


formed and existed for some substantial time within the 
period set forth in the indictment, and that an overt 
act was committed in furtherance of this objective and 
was done at or about the time alleged. 

Does that respond to the question you prt to me? 

JUROR NO. 1: Yes, sir. 

THE COURT. All right, you may retire and 
continue your deliberations. 

(At 5:10 o.m., the jury retired to continue 

their deliberations.) 
(Recess. ) 
(In open court; jury present.) 
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